Exceptional Ops

Membership Meeting Notes—1/16/07

Guest Speaker:  Ms. MaryLynn Kirby-Attorney specializing in Estate Planning/Wills & Trusts &

                          Ms. Vickie Farrell—Attorney specializing in Guardianships & Conservatorships



  Both with the Law Firm of Kirby, Palmer, Farrell, & Nix

Ms. Kirby & Ms. Farrell have considerable experience and expertise in the area of Estate Planning for those families with loved ones with a developmental disability (DD).  Their firm handles Special Needs Trusts and International Adoptions as well.  They do not claim to have expertise in the ways one secures any of the many government services available for those with developmental disabilities.

Ms. Kirby began by emphasizing the importance of having a will.  She explained that when one dies without a will, the state of Georgia writes the will for the deceased.  This would include dividing all remaining assets equally among spouse and heirs and appointing someone to care for the surviving children.  She explained that a Will is a Testamentory document.  This means that provisions are carried out only in death.  It does not cover any distribution of assets in the event the person is alive.  It does not specify how relatives would be cared for & financially attended while the person creating the will is still alive.

Ms. Kirby discussed Special Needs Trusts.  A Special Needs Trust does not preclude one from taking care of all children (those with DDs & those without DDs) within the will.  There are several ways to do this so as to meet the needs of all survivors.

a)  Second to Die insurance policies.  These protect the assets that should only be received by the spouse (i.e.-a home which surviving children do not live at home, or are underage).

b)  Support Maintenance Education Trust (SMET)

c)  Special Needs Trusts (SNT)

Ms. Kirby mentioned that Life Insurance policies are a great way to get money into Trusts without affecting the eligibility for government services for a loved one with a DD.

Both types of Trusts require Trustees.  The choice of Trustee is crucial.  This person will manage the Trust for as long as the surviving beneficiary is alive.  It is wise to have a string of Trustees in the event the beneficiary outlives a Trustee(s).   

SMETs exist because it is not always a wise idea to leave a finite sum of money to a child/young adult.  Most 18 year olds would not be financially responsible in handling such a gift.  The SMET could designate intervals at which distributions are made for the recipients support, maintenance, and education (i.e. upon college graduation, at age 25, age 30, 35 etc.).  This also allows for assets to be shielded from the spouse of your loved one.  A SMET is a mandate which must be carried out as specified by the Trustee.

SNTs are more discretionary than SMETs.  Distributions are based upon the discretion of the Trustee.

Ms.Kirby emphasized that lifetime planning is equally as important as death planning.  She mentioned specifically the Power of Attorney (POA) for Healthcare and the Power of Attorney for Finance. The POA for Finance gives someone the ability to sign your name, sell your house, file your taxes, get into your retirement money, etc., in the event you become incapacitated.  The POA for Healthcare, which Ms. Kirby referred to as the “queen of all documents” designates who makes decisions to terminate life support (do you want someone you trust to make that decision or a Doctor you may never have met before).  It also designates who can get one in and out of a hospital, access medical records, order an autopsy, etc.  Ms. Kirby emphasized that a person cannot access medical records of a spouse or child over 18 just because they want to.  HIPPA has made this impossible.  Your child over 18 should have a POA for Healthcare.  If a child is not capable of doing this, guardianship may be necessary for that child.

With this, Ms.Kirby introduced her partner, Ms. Vickie Farrell, to discuss Guardianship.

Ms. Farrell began by discussing the difference between Guardianship and Conservatorship.  The law was amended in 1995 to require both.  If you were a Guardian before 1995, you are automatically a Conservator.  If not, both are necessary and have to be appointed by the Court.  You petition the Court for this.  

Guardianship:    Guardianship means there is a guardian of the person (placement and medical decisions).  A Guardian prevents a high-functioning DD individual from being taken advantage of in the community.  Also, a child over 18 (i.e. a diabetic) can refuse medical treatment (i.e. if they are afraid) and medical treatment would not be able to be rendered against their wishes.  A Guardian would be able to override the individual in a situation such as this.  Guardianship nulls any contract the individual may enter into (including marriage, buying a car, etc.).  It is a serious matter to appoint Guardianship because you are essentially taking away the rights of another individual.  This is why the process is so involved.  Many people have to be notified, petitions have to be made, and Affidavits have to be gathered (i.e. from Doctors/Psychologists).

Conservatorship:  this means that there is a Guardian in charge of all Financial decisions regarding the individual with DD.   This person pays the bills, makes financial contracts on behalf of the individual, etc.  The same involvements noted above for Guardians also applies to Conservators.

A Guardian or Conservator is needed when a person is unable to make reasonable and logical decisions about their own healthcare or financial well-being.  There are three steps involved in appointing either a Guardian or a Conservator.  1) Someone petitions the court.  The court makes the determination of whether there is cause to move to the next step.  2) There is an evaluation by a Doctor and others who may be familiar with the individuals’ situation.  3) A Hearing is held where approval or denial is rendered.  An attorney for the Petitioner and the Individual is present.  If a denial is rendered, reapplication can not be made for two years.

Ms. Farrell discussed two types of Special Needs trusts that are not Testamentary (not part of a Will and therefore can be carried out before death).

     1)  Self-Settled Special Needs Trust:  These are funded with the DD individuals’ own assets (i.e. legal settlement, inheritance).  They are known as payback trusts in that they supplement government services rather than replacing them.  When the DD individual dies, what is left of the trust must be used to pay back the government service provider for the services provided.  This trust requires the individual to be deemed disabled, and the trust created, before 65 years of age.

    2)  Third Party Special Needs Trust:  This can be created by a parent, grandparent, or other who funds the trust to supplement government services.  This is not a payback trust.  The government service provider is not paid back because the money did not originally belong to the person who received the services.

Both Ms. Kirby and Ms. Farrell stressed that the Probate laws in Georgia are good ones.  In most cases, a will can be probated in 24 hours in Georgia.      

